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BEFORE THE BOARD OF TRUSTEES
 
TEACHERS' RETIREMENT SYSTEM OF THE STATE OF ILLINOIS
 

In lbe matter or; ) 
) 

NICOLE LORTON, ) 
) 

Petitionrr. ) 

PROPOSED DECISION RECOMMENDED BY THE CLAIMS HEARING COMMITTEE 
IN THE ADMINISTRATIVE REVIEW OF NICOLE LORTON 

I, Inlrpductjon 

PurSWlIlI 10 8(\ ilL Admin. Cod" § 1650.6 [0, et Sl:':q., lUI administrBlive review hearing 
was held May 20,1994, in Sprinf!;fleld, l11inois, to cO/L>ider the appeal (lfTeachers' Redremenl 
Syslem (lRS) member Nicole Lorton, challenf!;ing the slaffdelennination denying Ms. LortOrl's 
re<j ,,,,s[ 10 purchase optioual service. ~reJil fOT nndocumeuted 5ubglilUle teachi"l1 claimed by Ms. 
Lorton to have beeu perfornled in the 1967,,(;8 and 1968-69 School YelU1l. 

The TRS Board ofTmstees (Board), the trier Ilf fad in thi~ matter II'> provided iu lRS 
Rule 1650.620 (80 Ill. Admin. Code § 1650.620), wo:; represented at hearing by ilg Claims 
Hearing Corruniltee oomprised of the followillg Board members; ludy Tucker, Chairpersou, 
lames Bruner, alld Ra.y Althoff. The Committee Wa.!: advised in its de1iberatillns by Ralph 
Loewenstein, illdependenl oounsel to the Board of Trustees. JRS' ~positionwas presented 
by Thomas Gray, IRS Asgi~lant General Counsel. Ms. Lorton, having m;eived. due nolice of the 
May 20 hearing, did not appear. Also present at the hearing was Wilma VanScyoc, IRS General 
CO\lIJ.Sel. 

After hearing TRS' presenlalion, the testimony ofTRS' wilness, and ooD'lidcnng all the 
hearing e.'tbibits, il is the delermimlion of the Claims Hearing Committee thaI Ms. Lorton W;!.S 

nol eligible 10 purchase optional service credit for sulntitute tellching under the provisiollS pI 

TRS Rule 165C.11O(b) [80 Ill. Admin. Code § 1650.J W(b)J. 

II. Relevant Slllulilli and Rilles 

In lhe inslant ~3~e, the Bm1n1 was asked to applyTRS Rule 1650.1 II)(b) wh.ich. stales: 

Creditable service and salary is eSlablish<:d by submissioll of annual reports (fil~d 

by the member's employer), an illidavit ofa school official based upon exisling 
school records, or copies of conlr~cts, board minutes, memo11lIldll, payroll reeords 
alld o'.her malerials II'> requesled by the System fOT assistance in making the 
necessary detenniualiorul. If the preceding documentation is uMvailable, lhe 
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member shall submit at least one orthe following types of documentation in tb~ 
followillk!, order 0 r priority: 

1) CerliflOO records of the Cbief EducatiOlllll Officer of the County in 
whl"h the member was employed. 

2) Income tax records for the entire Lime period showing employment as 
a leacher, 
3) CertifIed records Df iUIOther retirement system. 
4) Such other documentation found by the System to be ~twortby, such 

as thaI produced by independent third parties. 

III. 1.uJ.Le. 

The issue before the BDard WitS' 

Does \he information submined by Nicole Lorton meel the documentaLion 
requirements ofTRS Rule 1650. I IO(b) necessary to establish Ms. LOl1on's clain' 
for service credit for substitute leaching claimed to have been performed in the 
1967-68 and 1968-69 Scbool Years? 

IV. StatemenC Qr E.a.cts. 

Aner considering all the facts, lestimony and evidence presented in lhis case, the Board 
finds: 

I On May 4,1993, Distritl No. 186 sent a lerter to ms asking if the time Ms. Lorton 
was away frDm teaching in 1967·68 after she resigned 10 go to work fDr the Girl SCOUIS was 
creditable as an approved leave Df absence. (Whether Ms. Lonon was on an approved leave is 
not 3ll issue in this administrative review.) 

2. By leiter dated May i8, 19'1~, Ms. LDnon was advised by 'IRS that the period she 
was away from leaching and working for the Girl Scouts did llot qlllllify as a leave of abseno::. 

). By letter dated November 12, 1993, Ms, I.orton was granted one year orsenice credit 
for the 1966-67 School Ycar 

4. On December 2,1993, District No. 186 submitted a veriIicaLion that Ms. Lorton 
substitute taught 44 wys in the 1967-68 School Year and \8 days in the 1968-69 School Year. 
However, the verification also stated, "Best estimate we can make, record~ lost." 

5, On December 10, 1993, TRS called District No. 186 and ao:hillt-d the Personnel Office 
ofways to documenL substitute lcaching. 
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6. On December 14, 1993. TRS received three leners from principals in Dis\rict 186 
slaling thal Ms. Lorton had substitute laughl in Districl No. ]86 bur furnished no dollt:! as to 
when. 

7. By leiter dolled lkccmber 27, 1993, M!!. Lorton Wa.'> advised the letters submitted on 
her behalf w",re insufficient 10 ~upport her claim for sub~titute teaching credit. Il was again 
suggested what altemBlive~ were available to !!UPport hn- claim. 

8. On January 3, 1994, M~. LOnfm filed for administrative review. In thallener, M~. 

L"rton Ildvised Director DWliels that ··all recoro!! (of the Springfield I"ublic Schools) prior t" 
1972 had been destroyed" and thaI she had n" pas! ux rec"rd~ to support her claim. 

9. By kller dolled January II), 1994. TRS suggesled to Ms. Lorton Ihat she conl.llct the 
Internal Revenue Service (IRS) lo see if ~ley rerained relevanl reoords in theIr ftles. 

10. On February 17, 1994, M~. Lorton advised IRS thalthe IRS did not retain records 
dating back to the period in quegtion 

1J. TRS has consisrenl]y interpr"'ted TitS Rule 1650.110(b)(4) to reqUl'" II claimant who 
CUIJlot document a service claim with exisr;ng .:mploymem (IT laX records to flr~1 submit other 
lype~ of official records in support of their claim, and if other types of official records are 
unavailable through no fault of the member, then and only then, will TRS c<lnsider 
documenlation, such as corrooorating aftidolvill, that are based upon actuallcnowledge and are 
sufficiently specifIC as to times, da[e~, places, and surrounding circumstances so th.at the proofof 
service presented reliably documents the service in question while eliminating the jX>~~jbility of 
mistllke Or fraud. 

12. TRS slaff has been trained to process optional service claims inthi.~ fashion at l..ast 
since Mareh, 19B7. 

13. lRS slallhas Ulili=l the process set forth in paragrapn II to review optional service 
claims since atle",t March, 1987. 

14. All TRS members seeking to purchase optional service credil have been trealed 
consistently' with regard m lhe documentalion requiremenll ofTRS Rule 1650.11O(b). 

15. It i~ Ms. Lortoll 's plan to reilre Il{ tne conellL,ion oUhe 1993-94 School Yc;u under 
the provisions of the Early Reliremcntlncemlve (ERJ) Program, and wj~lOlilthe 62 days of 
optional service credit ill queslinn, Ms. Lorton's [ollil enhanced service ccedi! under ERl will 
only be 34.66 }e1ifs. 

V. Position of the Piu1ies 

It is Ms. Lorton's posilion that the three letler~ £rum District 186 edmini3t:rator~ she 
3ubmilled in support of her reque~t to purchase optional service credit are ~ufIicienl to document 
her claim of sub~litlite leaching 62 day~ during the 1967-68 and 1968·69 School Year~. It is 
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TRS' position that the three letten; submil'led are in~ufficient to document M~. Lorton'~ claim for 
SUb~litutc leaching credit because they an: nOI in affidavit fonn and they contain no specifiCS as 
to when the alleged substitUle teaching WM performed Or any other details of the 'uaounding 
circwTISlailces neces~ary to inswe tbeir reliability and eliminate the possibility of mislilke or 
fraud. 

VI. Discussiop and Analysis 

It is the delemlination of the Board that TRS Rule 1650.11O(b) does not authoriu the 
plU1:hase of oplio~1 service credit unless the I?ucchase request is supported by existing school 
records o. other reltable mean.s of documenlatlOn, and that Ms. Lorton has failed to furnish any 
oftbe public records or affidavit:; based thereon as required by TRS Rule 1650.110(b) to SUpp(lrt 
her claim for oplianal service credit. Ms. Lorton and Ihe District No. 186 Personnel Office 
advi5Cd TRS lhat there were no existing school recards 10 substantiate Ms. Lorton's claim thai 
sbe ~ubstitut<: laught during the 1967-68 and 1968-69 School Years. Ms. Lorton also has advi5Cd 
TRS Ihat her federal income tax records from 1967-68 and 1968-69 were no longer in "lIislence. 
Ms. Lortou's sole optIOn at that point was 10 furnish TRS "such other documentation found by 
the System to be trustv..·orthy..." to e5tablish her claim. 

Ms. Lorton attempted to meet the "other documenlation" requirement of Rule 
1650.11 D(b)(4} by sllbmining letters from three District No. 186 administralor5 Slating tMt they 
remember that Ms. Lortan substitute laught in District No. 186. However, the letters C<lnlained 
no specifics as to when tl-.is slibstitute Leaching was perfonned or any other detaib of the 
surrounding C1fCllmst.ancc~. 

Tbe malerials provided hy Ms. Lorton were not sufficiently trustworthy under Rule 
1650.IIO(b)(4) to allow the purchase of optional ~ervice credit based upon the representatinns 
contained therein. The Board finds that TRS ha5 consl~tently interpreted § 1650.II0(bX4) to 
require a claimant who cannot document a se""ice claim with ellisting employment or tax. records 
to fir~t submit other types of official records in support of their claim. (f other types of official 
records are unavailable through no fault of the memkr, then and only then, b.a.'l TRS cansidered 
documentation, such as corrobomting affidavits, thai are ba:ied upon IK'tIl<I.\ knawledge and me 
sufficiently specific as to times, dates, places. and sum>unding circumstances so that the proofof 
service presented reliably documents the ~iee in question while eliminating the possibility of 
mistake or fmud. The letters submitted by the Claimant failed to meet this long-standing test. 

Where a governmental ageney has interpreted iU1 IlrlminisLrative rule in II con.sistem 
manner over a long period of time. and nO aclion is taken by the Legislature to pass legislation to 
change the inlerpretation in ~uestion it is presumed lhe Legislature concurs with the agency's 
interpretation. As staled ilt JCcman Coal y Ruff. n8 N.E.2d 279 (1967): 

Rules of statutory construction me lools or aids for nscertaining legislative 
intention and the application of aparticular rule i~ nOl in and or it:;elf 
determinative oflegislative intention. It is, of course, axiomatic that longstanding 
contemporaneous construction by ones charged with the administration ofa 
particular statute is entilled to great weight in construing the statute. This doctrine 
of contemporaneous construction becomes even more persuasive when it has been 
of long-standing and the legislature, presumably aware of the administrative 
interpretation, has amended other se.:tions ofthe act during the period involved 
but left lUlt<.>uched the sections subject to the seemingly approved administrative 
interpretation. lilinoi~ Bell ill Cil y Illinois Commerce Comm'n, 414 Ill. 275, 
j II N.E.2d ]29 (1953 j, People ex rei Spjegel y, Lyons, I 1lI.2d 409, 115 N.E.2d 

4 



895 (1953). Bell" South Cook Co. MOli"lui\Q Abatement Dist., 3 I11.2d 353, 121 
N,E.2d 473 (1954). Mississippi River Fuel (orn y lIlinois Commerce Corom'n, 
I m.2d 509, 116 N.E.2d 394 (1953). (fu,dJal p. 282.) (The rules ofslatutor)' 
intcrpr\'\ation as set fonh in Ruff are equally applicable 10 the interpretalion of 
agellc} rules.) 

Were Ihe Board Ie granl Ms. Lorton's claim, it would have 10 reve'$<: 1';ltlg-slanding lRS 
pTaclice wilh regard to Rule 1650.110(b). The Board finds il may nol d(l this. A~ stated in 
Heavner v !II Bacini Bd, 59 m. D\"C. 706,432 N.E.2d 290 (1982): 

While it is familiar law that administrative regulations enjoy a 
presumption of validity (Oll-Monl Ventilating y Department ofRtVenlle (1977), 
521l1.App.3d 59, 10 llLDec. 144,367 NE. 532; Armstron~ Chemcoo Ioc v, The 
Pollution Cootrol Board (1974), 18 Ill.App.3d 753, 310 N.E.2d 648), it is equally 
wdl established that where an administrative agency ad"pts rules or regulations 
under its statutory authority for carrying out ofits authorized duties, it is bound by 
those rule~ and cannol arbitrarily disregard them I}! apply them in a discriminate 
IIllIDDer. (Servjce .. Dylles (1957), 354 U.S. 363, I LEd.2d 1403, 77 S.C!. 1152: 
Citizens 10 Preserve Overtpo Park (oc, v Vohx: (1971), 410 U.S. 402, 91 S. Cl. 
814,28 LEd.2d 136, Hplland y Oyioo (1978), 67llJ.App)d 571, 2411LDec. 
325,385 N.E2d 92; ~Jargolio y, Public Mutual Fire Insyrance Company (1972), 
4 IILApp.3d 661, 281 N.E.2d 728.) In the latter case, the court said at p. 667 

"Having once established rules and regulalions pursuanllo 
statntory aulhority, an administrAtive agency is bound by those 
rules and regulations and may no! violale them." (Heavner al p. 
710). 

Jlaving SCi th~ smndard of proof in the~ matters, the 8Qard finds it cannot now arbitrarily
 
disregard Rule 1650. I 10(b) and TRS' conslstenl applicalion of thai [tile to granl Ms. Lorton the
 
rdid she seeks.
 

The Board funher finds TRS Rule 1650.IIO(b) has been consi;;tently nppJied to disallow 
the purchase ofservice cre,1it [or :>ub~liwle leaching when the plllTMse request is WlSUpported by 
reliable corroborating documental ion. 

Al hearing, IRS employee Karen Dulaki~ lestilied that to the best ofher knowledge IRS 
1= never allowed any member to purchlUe :;ervice credit for substiwte leaching where 
supponing documentation meeting the reliabilily criteria of § 1650.1 1O(b)(4) was not furnished 
to TRS. Clearly, TRS 1= lreated those member;; in the Same siruallon as Ms. Lortoa similarly. 

Again, (he Board must look 10 lhe freeman Coal case for guidance. Based upon Ms. 
Dulak,s' leslimouy, TRS hM interpreted R"le I650.11O(b) to disallow service credit for 
inadequnle1y doc\!mcnted substitute teaching since her employment with TRS in 1991. Since 
then. lhere has been a multitude of changes to Article 16 of tile Pen.sion Code, the most recenl 
one being enacted in Janu.ary 1993. In this period, the Illinois Gelleral Assembly 1= not seen fit 
to cnact a law regarding purchase (Ifoptional service by those in Ms. Lorton's situation. By not 
addressing this issue, the l-egislalure is presumed to have concDITcd with TRS' administrative 
aclions relative to Rule 1650,11 O(bJ. 

VU. Cooclusion 

Based upon lhe foregoing and the Claim~ Hearmg Committee's reconunendation iliat the 
staff delerminal;<Jn III the inslanl case, which is supported b) long-lenn, cOllsistenl interp,,'ation 
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MId application ofTRS Rule 1650.11 Dlb) be IIphdd, Ms. Lorton', requeST to pun:hase optional 
service credit for the 62 days ofundocUffit"nled substitute teaching i~ denied. 

VIII. Notice ofRil;'bl to File ExcentiODl 

Exceptions 1.0 the Claims Hearing Committee's Proposed Decision must be filed -within 
fifteen (15) days ofreceipl by !be ClailllMlI. A Fin.al Decision will be issued by the Board of 
T!\Islees after il h.a-~ considered !be Claims Hearing Corrunittee's Proposed Decision and <lIly 
exceptious filed by the Cbimanl. 
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