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PROPOSED DECISION RECOMMENDED BY THE CLAIMS HEARING COMMITIEE 
IN THE ADMINfSTRATIVE REVIEW OF ROGER DAVID 

I. Introduction 

Pursuant to 80 llt. Admin. Codc § 1650.610, l:.l RQ., an adrllini;;ltluivc r~view hearing 
was held May 20, 1994, in Springfield, Illinois. to c(ln>ider the 3f'~eal of Teachers' Retirement 
System (TRS) mcmber Rogcr D3vid challenging the staff Jctcrrninaticm l.h:It Mr. Dtlvid wn> 
ineligible to participate in the Early Rerirementlm'entive (ERI) Prngnun. 

The TRS Board of Trustees (Board), rhe trier of faet in thi~ marm as provided in TRS 
Rule 1650.620 (80 Ill. Admin. COOe § 1650.620), was represented "thearing by ;t~ Claims 
Hearing COimnittee comprised ofrhe following Iloard member<;: Judy Tucker, Chairperson, 
James Bruner, and Ray Althoff. The Committee was advised in illl deliberations by Ralph 
Loewenstein, independent counsel to the Board of Trustees. IRS' staffposition was presented 
hy Thomas Gray, TRS As;;islanl General CounseL Mr. David represented himself. Aho present 
<l! lhe hearing was Wilma VanScyoc, TRS Geueral Counsel. 

After hearing the presentations of rhe patties and cOll.'iidering al[ the hearing eJdribils, it 
WM the delerrnination of the Claims Hearing Committee that Mr. David's appeal is nol ripe for 
adjudicati<;>n 

II. Relennl Slaholl:l!l and Rule, 

In the insl.1n\ ca<e, rhe Board of Trustees is askcd 10 inlerprel40 ILCS 5/[6-133.5, EMly 
RclircmcOllncemi,,~s for Tea,hcfs, tn determine Mr. David'5 eligibility 10 retire under the 
provi5ious of Ihe ERl Program. Relevant to lh.i5 inquiry are subseclions I )3.5(a)(4) and (5) and 
1)3 .5(e) of rhe slatute which state: 

(a) To be eligihle f<;>r the benefits provided iu trus Seclion. a member mll.'it. 

(4) be ehgible to receive a retirement annuity under this Article (for which 
pmpose any .ge enhancement or creditable service received UIldef this Sectiou 
may be used>. and elect to recejye the retirement annujty beginning n['lt carlier 



than lune 1, 1994 'Uld llot later than S",plemb",r I. 1994 (Seplember I. 1995 if 
retiremem i~ delayed wIder SUbSeclion (e) of this Section); 

(jJ have Jltain"'d ag'" 50 (withoullhe use of any ngc c<1hanamem 
r"'ceived llnd",r trus Section) by th", eff"'ctiv", date of the retir",m",nt annuity: 

(eJ j r th", nymber or employees of an ",wOloYer !hal actullll)' appl y for 
early retjremeot IIuder this Ss:s;tion exs:ecds lQ% oftho;;s; elil;:ibk the em~IQver 

may !Y'1u;r", lhal for the number of appljcmls jn e~cl:'Ss pflhal 30%. the slanjnll 
dale of the [eli'em'WI annuity roballC!:d ynder lhis Section omy oot be earlier than 
Jyne J. 1'/9~. The ngJll 10 haH: iJ1e rel;remenl allllllil~' beglo kfore lhar dale shall 

be allocaled MTlong rbe arplicanls 00 iJ1e b;l5is of srnionry in [he service of that 
elllplo}'er, (Empb~i~ <lodded1. 

Th;s delay applies orl)~' t['l pcr~-'Ils who ;ue appl}iog for early retiremenl incenti ....es under 
iJ1;s Section. and does oot preverlt a per-son whose arrlica[irlll for ear)~' reliremel'll incentives hM 
been withdrawn from reCel~'lng a retirement annrl;t}' Oil the earliest dale upon wrueh the per-son is 
otlle,"",'ise eligible unde' th" ..l,r1ide 

III. lmu 

The issue prest"oted to lhr Board in lhe lOstanl appeal is whether: 

Under the terms of40 llCS 5/16-133.5(01)(41. (5) and (e), is TRS member, 
Roger E. David, wbo will nOI re~h age ~O unlil MOl}' 26. 199~. eligible to file an 
Early Retirement lnrem;ve tERJ) eleclioo and parlicipate in iJ1e ERl PfDgrnm iI' 
the evellt Mr, David's empJo~'e" the JIlino;>i. Stale Board o;>fEducation, has the 
o;>plion to and does make the decision 10 delay ren,emeOls purSll3l1t [0 the 
provi~io;>ns of40 ILCS ~!J6~lJ3.5(e)? 

IV, Statement or Foet~ 

The Claims Heanog Commiuee delermin~s [he rolJo;>wio~ to be the fael.'> oftrus 
administrative review: 

1. Teachers' Retiremem System (TRS) member, Roger E. Da.... id. is emplDyed as &. 

Le~1I1 CDlJnsel at the Illinois State Board of Edl1c~uion_ 

2. Mr. David's datc of birth is MIIY 26, 1945. 

3. Mr. David is prescntly 48 years ofagc. 

4. Mr. David will be 50 yean; old on May 26, 1995. 

2 



5. On J<lIluary 10, 1994, Mr. David was nOlified by 'IRS thaI. due 10 his age, he was not 
eligible 10 participale in Ihe ERI Program. 

6. Due 10 his age, Mr. David is nOI eligible to retire under the pro,'isions of the ERI 
Program during Ihe p<:riod June 1, 1994 to September I, 1994 

7. The State Board ofEducalion has nol elected 10 delay 1994 relirements to 1995, as of 
the d'l~ Dfthe hearing. 

8. Mr DavId h.s not made aneleelion to receive a reliremenl annuily as oflhe dale of 
the hearing. 

9. Mr. David timely flied his ERI appllcali"fl with TRS on January 3,1994, <lIld fulfilled 
the election requiremenl WIder 40 ILCS 5/16-1 J3 5(a)(3). 

V. Position orthe Parties 

At the presenllime, Rog~r I).vid IS 48 years of age and will nOl reach age 50 unlil May 
16, 1995. Mr. David concedes that he is nOl eligible to relire dwing the 1994 ERI retirement 
window period (June 1, 1994 Ihrough Seplember 1, 1994) hec.u.<~ he will not hll"C reached age 
50 by the effective dete of his retirement annuity. However, il i~ Mr. David's po;;ilion that irhis 
employer, Ihe lllin<Ji~ Sl<Ite Board ofEducation, limils the number of employees it allows to 
retire in 1994 punuanl 10 the delayed relirement provisions of 40 ILCS 5/J 6-133.5(<'.), he would 
be eligible 10 patlicipate in the ERI Program. Mr. David reaches this cooelll'lioo by lntelpreling 
Ihe parenthetical phrase in 40 lLCS 5/16-133.5(a)(4) to extend [hp. ERI option to employees 
whose relirements have beeo delayed alld who reach age 50 prim to September I, 1995. TRS h.es 
inte!preled 40 ILCS 5/ I6-1J3.5(a)(4) and (5) 10 require members 10 be 50 years of age no later 
Ihan the 1a$1 day "fthe ERI reliremem window, September I, \994, in order 10 be eligible for 
ERr. 1RS has determined that 40 ILCS 5/16-1J.l.S(e) does nol extend the deadline for meeting 
the age requirement. 

VI. Discussion and Analysis 

Al hearing, TRS conceded thai Mr. Da"id timely flIed hi. application under ERr by 
February 18, j 994. Mr. David conceded thai for him to be eligible to participale in the ERr 
Progrwn uuder his intelpretation of40 tLCS 5/16-1 J 3.5, his employer, (lle Illi,\Oi~ Slate Board of 
Edueatioo, would have 10 make the decision 10 delay retiremenls 10 JWIC I. 199~. Abel, al 
bearing, TRS c~nceded tllat Mr. David had limely flIed his ERl applicalion, pri~r to February 28, 
1994, pursuant to Ihe reqllirements of40 ILCS 5/16-13.3.5(a)(3). As of the date ('[the hearing, 
the State Board ofEdu,ation had not decided to delay <lily 1994 retiremenl annuities 10 \995. 
Furthermore, Mr. David had nol made an election 10 receive his reliremenl aJJfluil)' under 40 
ILCS 5/16-133.5(a)(4). Based ur'm1. Ihese concessions, and wllil both of these aclions are 
complete, the Board h., determined (ha.l Mr. David's request for a.dministrative review is not ripe 
for adjudication. 



As staled in Board of Trustees V Stamp 181 Ill. Dec. 800, 608 N.E.2d 1274 (\993): 

lbe purpose of the ripeness doctrine in the context of challenges to administraIive 
acdon" 'is to prevent the courts, lhrough avoidance ofpremature adjudication, 
from entangling themselves in abstract disagreements over adminiSlrative 
policies, and also to prot~t the agencies from judicial interference until an 
admirrisn-alive decision bas been formalized and il.'; eIreel.'; felt in a concrele way 
by the challenging parties.'" (Bio-Medical Laboralories. Inc v Trainor (\977), 
68111.2d 540, 546, j211I.D~. 600, 370 N.E.2d 223, quoting Abbott Laboratories 
v. Gardner(1967), 387 U.S. 136, 148-49,87 S.C!. 1507, 1515, 18 L.Ed.2d 681, 
691.) The tesl for ripeness foclISes on an evaluation oflhe filness oflhe issues for 
judicial d~ision and the hardship 10 the parties ofwilbholding court 
consideration. (Big River Zinc COlJl. v. Illinois CQmmerce CQrnm'n (\992), 232 
Ill.App.3d 34, 39, 173 lII.Dec. 548, 597 N.E.2d 256.) A statuLe or regulatiQn is 
ripe for challenge when the challenger musl choose between disadvantageous 
compliancc and risk: of sanction. On Line Financial Services Inc v Department 
QfHurnan Riljhts (I 992), 228 1I1.App.Jd 99, 102, j70 IILDec. 73, 592 N.E.2d 509. 
(Slai:JW.alp.809)_ 

In the insUIIlt case, Mr. David hal prolected himselfby limely filing an ERI applicalion with IRS 
by the February 28, 1994, e1ectiQn deadline. However, unless and until it is detennined thatlhe 
Slate Board ofEducaliQn is able to delay retirements under the provisions of40 ILCS 5/16­
133.5(e) and the Slate Board makes lhe decision to do 50, and Mr, David files an applicatiou with 
IRS [or a retirement annuity, Mr_ David bas no jrnticiable claim against IRS. 

The Board further deLermines that Mr. David i~ not harmed in any way by its finding thaI 
Mr. David's appeal lacks ripeness_ Mr. David will have ample time and opportunlty 10 reassert 
his eJjgibility arguments in the evenl his employer eJects to delay retirement (This decision 
would be made around September I, 1994, alleast nine months prior to the!irsl date Mr. David 
asserts he would be eligible to relire.) Mr. David cannot meet the concrete harm rcquiremenllo 
proceed with his appeal. 

LMlly, there is no provisiou in the Illinois Pension Code or IRS' rules granling power to 
the Board o[Trustee~ to render advi~ory opinions to il.'; membership through the administrative 
review process. As stated in HQrnefinders Inc. v. City ofEvanswn, 2 ilL Dec. 565, 357 N.E.2d 
785 (1976): 

Since an administrative agency is a creature of the legislalive body from which it 
derivC5 its exislence and authorily, any ofjts acts or orders which are 
unaulhoriud by the enabling statute Qr ordinance are void. (Homefinders lit p. 
5n). 

For lhe Board to render a decisiQn in Mr. David's case at this time would be an improper 
exercise of exIra-statutory authority by the Board. By lhis deci~ion the Claims Hearing 
Conuninee does nOI address the issue of eligibility. 
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VII. Conclusion 

Based upon the fore!';lling, me Board dismisses Mr. David's admirus!r.l.live review 
'-"imoul prejudice pelldin!'; me follo'-"ing: (1) a decision by me Illinois Slim Board of Educalion 
[Q invoke the delay provisions of 40 ILCS 5/16-13].5(e); (2) an attempl by the SllIle Board 10 
delay Mr. David's reliremenl in conjunction (herewith; and (3) an election by Mr. David (0 

receive a relirement armuity thereundcr 

YlII. Notice of Right to File EJCenlhms 

Exc.:ptions 10 the Claims Hearing Comminee's Proposed Decision must bo: filed wiLhin 
fifteen (15) days of receipl by me Claimant. A Final Decision '-"ill be issued by the Board of 
Trustces after it ha> considered the Claims Hearing Committl'e'~ Proposed Decision and any 
exceplions filed by the Claimanl. 
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