BEFORE THE BOARD OF TRUSTEES
TEACHERS* RETIREMENMT SYSTEM OF THE STATE OF TLLIMOIS

[n the Matter of:

JAR DAVID BENJAHIN No.

it Mt s g =

Pet1tigner.

DECISION TN ADMINTSTRATTYE REVIFW

T. IWTRODUCTIOM

Pursuant to BO 11). Admin. Code § 1650.619, gt sed., an administrative
review hearing was held on August 11, 1993, in Chicago, [1linois, to consider
the claim of Teachers’™ Retivement System {TRS) member, Jan Benjamin, that TRS
shauld refund 32,286.36 to Mr. fenjamin for optional service credit he

purchased on Januvary 4, 1990, based upon Mr. Benjamin®s contention that he was ™

qiven "bad" advice by a TRS benefits counselor in light of the later enactment
of Early Retirement Incentive legislatign in January of 1993, which negated
Mr. Benjamin’s reed to purchase apticnal service credit to receive the maximum
TRS pension benefit available to him,

The Board of Trustees of the Teachers' Retirement System (TR}, final
arbiter of this dispute at the administrative level. was represented at
hearing by its Claims Hearing Committee which was comprised of the following
HBoard members; Hugh Erown, Judy Tucker, and Gary Kline. The committee was
advised in its deliberations by attorney. Ralph Loewenstelin. The staff
position of TRS was presented to the Claims Hearing Committee by Thomas Gray.
TRS Asgistant Gemeral Coursel. The claimant, Jan Benjamin represented
himself. Also present at hearing was Wilma VYan Scyoc, TRS General Cavnsel.

After hearing Mr. Benjamin's testimony, the positions of the respective
parties, and considering all the hearing exhibits, it was the recommendation
nof the Claims Hearing Committee to the Board at large that the staff
determination tc deny Mr. Benjamin's refund request be upheld. The Board
hereby adopts the decision of the Ctaims Hearing Committee to deny Mr.
Benjamin's claim.

This decision may be appealed in accordance with the I11innis Code of
Civi]l Procedure, Article [11, Administrarive Review, 750 ILCS 5/3-101 gt seq.,
by the Filing of a complaint and the issuance of 4 summons within 35 days From
the date the claimant is served with a copy of this decision. The date of
service is the day uvpon which the decision is depasited in the United States
mail by TRS.

[I. BACKGROUXD

The claimant, Jan fenjamin, recently glectec to retire pursuant to the
terms of the 585 Early Retirement Incentive Program (ERT), 40 ILCS 5/16-133.a,
Under the ERI Pragqram, Mr. Benjamin was eligible to purchase up to five years
of additionat teaching service credit. (The more years of service credit a
teacher has the greater the pension benefit payabie}.
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To achieve the maximum pension benefit payable, a teacher needs a total
ofF 38 years qof service credit. There is no additional benefit avallable to 4
TR: member For exceeding 18 years of service credit.,

On January 4, 1930, three years prior to passage of ERT legislation, Mr.
Benjamin purchased two years of szervice credit for teaching performed in the
State of Indiana. Thereafter, in conjunction with the ERI Program, Mr,
Benjamin's employer, Schoal District #2058, negotiated an agreement with Mr.
Benjamin’s coilective bargaining unit whereby the emplayer agreed to pay the
emplayee contribution necessary to purchase ERT service credits on behalf of
its emplgyees. The employees in Mr. Bepjamin’s schoal district incurred no
cost to participate in the ERI Program. Had Mr. Benjamin not previously
purchased the Indiana service, he would have had the option to have his
employer purchase additional service on his behalf pursuant to ERI and his
collective bargaining agreement. Mr. Benjamin is now seeking a refund of his
purchased [ndlana service.

Mr. Benjamin contends that he detrimentally relied upon adwice from a TRS
benefits counselor in 1989 ta purchase 211 the servize credit available to him
Mr. Benjamin claims the TR5 caounselor was negligent jn not foresesing ERI and
should have advised him to wait until just before the time he was to retire to
determing if Chere were any new public retiremeat initiatives gf which he
could take advantage.

TRS" position is that pursuant to 40 ILCS 5/16-151, Refunds, TRS is
statutorily barred from granting a partial refund to a member and that THS was
not negligent in 1983 as to the information it provided Mr. Benjamin in regard
to his Indiana service cradits.

IT1. [ISSUES
The parties agree the sole issue in this review to be:
Is a partial refund available to 2 member who paid for optional service
credit im the past, but currently finds that the same amount af service
credit is available to him at no cost?

IV, STATEMENT OF FACTS
Prigr kg hearing, the parties agreed to the follgwing statement of Facts.

1. In 1959-60 and 1960-61, Jan David Benjamin taught in Evansville, Indiana,
at Worth High 5chaoal,

2. Beginning 1961-62 and until the present, Mr. Berjamin has beem an active,
cantributing member of the Teachers® Retirement System of the 3State of
IT1linois ("TRS").

3. On July 19, 1974, Mr. Renjamin wrote to TRS, asking for infarmation and
forms mecessary For him ta obtain credit in TRS for the years taught In
Indiana {ietter from Mr. Benjamin to TRS is Exhibit "A" attached}.




0.

11.

12,

13.

On July 5, 1975, TRS communicated with Mr. Benjamin that it had reviewed
his verification affidavits for the Indiana service and had increased his
IRS service credit by two years; this Tetter guated the cost of

purchasing the extra two years, either by lump sum ar by payment schedule
(see Exhibit "C" attached).

On July 18, 1975, TRS received from Mr. Bernjamin a voluntary "schedule of
payment” for the out-pf-state service credit {see Exhibit "0" attached).
Mr. Benjamin did not pay For the service under this plan.

[n November of 1989, Mr. Benjamin meceived a benefit estimate in
anticipation of retirement during a counseling session conducted by starf
af TRS™ Northern Area Office; the printed estimate Form generated at this
sessfon notes that the estimate “assumes pending credit is purchased
prior to retirement." {See Exhibit “E" attached.)

On January 4, 1990, TRS received from Mr. Benjamin a payment in the
amount of 32,286.36, in satisfaction of his account receivable for the
pending Indiana service credit (see Exhibit "F").

In January 19931, the General Assembly of the State of [1linois enacted
and the Governpr signed into law Public Act 87-1265, containing early
retirement incentive pravisions at new sectipns 16-132.4 and 16-133.5 of
the Pension Code, 40 [LCS 5/16-133.4 and 5/16-133.5. These early
retirement incentive provisions are referred to collectively as the "S&5”
Bi11.

The 585 bill provides certain eligible persons {a class that includes Jan
David Benjamin) the opportunity to purchase up to Five years of service
credit and an equivalent amount of age, in order to Facilitate early
relirement .

Under the 585 bill, Mr. Benjamin could purchase sufficient years of
service to tike him, based on his record, to the amgunt of service credit
{38 years) necassary for achieving a maximum retirement farmula {75% of
final average sa'ary) under Section 16-133 of the Fension Code.

The purchase of a year af service credit under the 5&5 ©ill would cost 4
percent of Benjamin's highest salary -- a higher cost per vear of service
than the price he previously paid into TRS for his Indiama service;
however, under the terms of an agreement with his local employing schgol
district, the district would buy for Mr. Benjamin the service available
tg him under the 585 bill.

In early 1993 Mr. Benjamin conferred with Steve Calhoun of TRS™ Worthern
Area Office as to the possibility of obtaining a refund for the purchase
of his ndiana service; by letier dated February 2, 1993, Mr. Calhoun
informed Mr. Benjamin that such a refund was not available to him {See
Exhibit "G" attached.)

On March 17, 1393, Mr. Benjamin wrote to TRS General Counsel Joan
Hancock, protesting the determination by CaTlhoun and stating that Hr,
Benjamin had elected to appeal {see Exhibit "H" attached.)
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14, On April 4, 1993, Joan Hancock wrote to Mr, Benjamin reiterating TRS®

position and informing him of the date and procedures For his hearing.
{See Exhibit "[" attached.)

Y. RELEVANT STATUTES AND TRS RULES

The Board has determingd the following statutory pravisions and TRS rules
to be relevant to the disposition of Mr. Benjamin’s claim.

Ay 40 (LCS §5/16-141, Refunds:

"§ 16-151. Refund. Upon termination of employment as a teacher for
any cause other than death or retirement, a member shall be paid the
Following ampunt upan demand made not previous to 4 months after
ceaszing to teach:

(1} Ffrom the Members®' Contribution Reserve, the actual tota)
contributions pafd by or on behalf of the member for membership
service which have not been previously refunded and which are then
credited to the member’s individual account in the Members®
Contribution Reserve, without interest therean, and

{2) from the Emplayer's Contribution Reserve, the actual
contributions not previgusly refunded, paid by or on behalf of the
member For prior service and towards the cost of the automatic
annual increase in retirement annuity as provided wnder Section
16-152, without interest theregn.

Any such amounts may be paid to the member either in ome sum or, at
the election of the board, n 4 quarterly payments.

Upon acceptance of a refund, all accrued rights and credits in the
System are Forfeited and may be reinstated only if the refund is
repaid together with interest From the date of the refund to the
gate of repayment at the following rates compounded annually: for
periods prior to July 1, 1963, reguldr interest; for periods from
July 1, 1965 to June 30, 1977, 4% per year; for pericds cn and after
July 1, 1977, regqular interest. Repayment shall be permitted upon
return tp membership; however, service credit previously Forfeited
by a refund and subsequently reinstated may not be used as a basis
for the payment of benefits, other than a refund of conmtributions,
prior to the compigtion of one year of creditable service following
the refund, except when repayment is permitted under the provisions
af the “Retirement Sysiems Reciprocal Act” contained in Article 20."

B) BO I17. Admin. Code ¢ 1650.410, Refunds for Ouplicate or Noncreditable
Service




2} In the event contributions to the System are made in error for
service covered by another public employee pension system in I11inois,
a refund of such contributions shall be made.

b} If a member contributes to the System for optional teaching
service, but is umable to c¢laim all of this service at the date of
retirement gr death because the service is determined to be
noncreditable (for example. when the member's service record at
retirement or death causes the cptional service 19 be excess service,
nased on the statutory 1imits on the allowed praportian of
out-of-system to regular service}, then a refund of contributions for
such service shall be paid to the memher or the member's
beneficiaries. Regular interest as defined in Section 16-112 of the
Act shall be paid for the perigd from the date of payment of
contributiens for gptional teaching service to the end of the month in
which the refund is processed.

.h.-“_

VI. DISCUSSION AHD AHALYSIS OF BOARO DECISION

The Board finds that Mr. Beanjamin's ciaim is governed by 40 JLCS
9/16-151, Refunds, which states in relevant part:

Upon termination of employment as 2 teacher for any cause other than
death or relirement a member shall be paid the following amount upon
demand mMade not previpus to 4 months after ceasing to teach.

Pursuant %9 section 16-151(1), TRS is only authorized to issue “total”
refunds of contributions when a member bterminates employment. There is no
statutaory authority to allow TRS to issue the partia) refund requested by Mr.
Benjamin. '

Furthermare, were Mr. Benjamin to receive a contribution refund, his TRS
pension benefit rights would be forfeited, as set Forth in 40 1LCS 5/16-151(7)
which states in relevant part:

(2) from the Members® Contribution Reserve, the actual total
rantributions paid by or on behalf of the member For membership service
which have not been previpusly refunded and which are then credited to
the member’s individual account in the Members® Contribution Reserve,

without interest thereon. .

Upan acceptance of 2 refund, all accrued rights and credits in the
System are forfeited and may be reinstated only if the refund fis
repaid together with interest from the date of the refund to the
date of rapayment at the following retes compounded annually .

'By administrative ruleg, TRS does provide an egxception to the total refund
provision of 40 ILCS § 5/16-151. Pursuant to TRS Pule No. 1650.410, Refunds
£ar Duplicate or Noncreditable Service, 80 [11. Admin. Code § 1650.410 are

ayailable when:




a) In the event contributions ta the System are made inm error for service
cavered by ancther gublic employee pension system in I1119nois, a
refund of such contributions shall be made.

b) if a member contributes to the System for gptiomal teaching service,
but is unable to claim all of this service at the date of retirement
or death because the service s determined to be noncreditable (for
example, when the member’s service record at retirement or death
causes the pptional service to be excess service, based on the
statutory limits on the allawed proportion af out-of-system to reqular
service), then a refund af contributions for such service shall be
paid 1o the member or the member’s berneficiaries.

However, thece two limited exceptions wherein a partial refund can be
made by TRS are not applicable to Mr, Benjamin’s factual situatdion. Mr.
Benjamin’s contributions were not "made in error for service covered by
another public employee persion system in I1lingis™. nar is Mr. Benjamin
"unable ta claim all of this sevvice . . . becauvse the service is determined
to be noncreditable”. A1 of Mr. Benjamin®s service was creditable.

After reviewing the statutes and rules in guestion, the Board finds TRS'
interpretation of its statutory mandate to be persuasive. Furthermore, as was
stuted by the 111inois Supreme Court in Homefinders, Tnc. v. City of Evanston,
2 111.0sc. 565, 357 W_E.2d 785 (1976):

Since in administrative agency is a creature of the legislative body from
which 1t derives its existence and auvthority, any af its acts or orders
which are unauthorized by the enabling statute or ordinance are void. (at
p- 572).

Under the circumstarces, TRS had no choice under its emabling skatute but
to deny Mr. Benjamin a partial refund.

Mr. Beniamin conceded at hearing that TRS is govermed by 1ts statutory
mandate but argues that TRS shouvld be estapped from denying him a refynd for
the cost of his Indiana service based upan his claim that TRS gave him “bad"
advice. However, Lhe Board finds, that even iF it had the power {g issue
equitable relief in this circumstance, whicn it has determined it does not,
TRS fulfilled its benefit counseling obligations ta Mr. Benjamin and is not
responsipte to Mr, Benjamin for unforeseen and unfarseeable changes to the
Pension Coce made by the [11inois General Assembly in the form of ERI
Tegislation.

A5 stated in Dentgn Enterprises, Ing. w. [11. State Tolt Hwy. Auth,, 32
111, Dec. 921, 396 NW.E.2d 34 {1979):

Under 111inois law, the doctrine of eguitable estoppei may be
invoked only in cases where words or conduct of thg party against whom
the estoppel is alleged amount to a misrepresentation or concealment of a
material fact. The party claiming the benefit of estoppel "must have
relied upon the actions or representations of the other and must have had
no knowledge or canvenient means of knowing the true Facts. Llevin v.
Civil Service Com, (19723}, 52 I111.2d 515, 924, 288 N.E.Zd 321, ledve to
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appeal denied, B4 111,24 596,

Lonsequently for plaintiffs to prevail on a theory of equitable
estoppel it 1s incumbent vpon them to prove that they had relied upan
some act or representation of fact and had no knowledge or means of
knowing the true facts. See Pantle v. Industrial Com. (1975}, &1 [11.24
365, 371, 335 W.E.2d 491 (Dentgn at p. 927)

In the instant case, there was no misrepresentation or concealment of
Fact by TR3. There was absalutely ng indication that the benefit information
given ta Mr. Benjamin in 198% was inaccurate or improper. Wor was there any
showing that in 1989, TRS knew that ERI legislation would be enacted in
Jarmvary, 1993,

Furthermgre, Mr. Benjamin had good reason tg purchate Lo purchrase his
Indiana service in 1989. Had the ER1 Program not beem emacted, Mr. Benjamin
would have had to pay more for his Indiana service far each month that he
délayed in its purchase qiven that interest charges an the purchase amount
were accruing monthly, By purchasing the service at the time he did., there
wis a substantial savings to Mr. Benjamin which was negated only becavse his
schoo! district agreed to pick-up the employee share under ERI. Mr. Benjamin
alsg increased his death and disability benefits through the purchase. Had
Mr. Benjamin died during the period January, 1990, to January, 1993, his
beneficiaries would have received a greater survivor benefit. Or, had he
become disabled in this period, Mr. Benjamin would have received a greater
disability benefit.

Hr. Benjamin argues further that his benefits counselor should have
foreseen the possibility af the passage of ERI and was negligent in not doing
to. However, the law of negligence is clear on this point. Failure tgp
foresee a possibility of an pccurrence is not actipnable, [see Phildps v. J.
F. Martin Cartage, 1 [17. Dec. 204, 356 N.E.2d 1237 {1576)]. The Hoard finds
TR5 does notl have the ability nor the obligation to provide legislative
forecasts to its members. TRS™ only obligatign is to provide its members with
accurate account and benefit option information, which it did in this case,

IV. CORCLUSTQOH

Based upon the foregoing, the Board hereby adopts the staff determinatﬁon
to dery Mr, Benjamin 2 partial refund for the two years of Indiana service
gcredit he purchased in 1989, three years prior to the passage of ERI
Tegislation by the [11inois General Assembly.
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